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LEGAL LIABILITY OF INDIVIDUAL SCHOOL BOARD MEMBERS

BEST COPY AVAILABLE
Since the 1960s, the federal courts have revitalized 51983 of

the Civil Rights Act of 1371. Originally enacted to vindicate the

rights of blacks, this Act now provides protection to all against the

Li misuse of official power. This federal statute.provides:

Every person who, under color of any statute, ordinance,
regulation, custom or usage,of any State or Territory,
tjcztz, or cauLcs t3 L LjL, ,AL,y L:iLlheu of the

United States or other person within the jurisdiction
thereof to the deprivation of rights, privileges or im-
munities secured by the Constitution and 1a.4s, shall he
liable to the party injured in an action at lawt suit in
equity, or other proper prcceeding for redress.'

Today, the broad application of this Act to school officials is
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being experienced as students and teachers use the Act to enforce

their alleged civil rights in the school setting. Until 1975,..school

board members were uncertain as to the extent of their personal lia-

bility in 51983 civil rights actions, for at common law, school officials

were in general held to be immune from liability for injuries caused

in the performance of their official duties if they acted without

malice.2 However, this was not the rule in all state jurisdic',7.ions

and the extent .to which school officials would be entitled to the

defense of immuni_y in federal civil rights actions was unclear.

In Wood v Strickland, 420 U.S. 308 (1975), the United States

Supreme Court dispelled much of the uncertainty. 3 The Court held that

school board members may be held individually liable for damages when

their actions violate the student's constitutional rights and they act

out of ignorance or in disregard of "settled law." The board member's

immunity was clearly held to be a (1,1alified one.

Today, two years after the Wcod decision, we arc better able to

evaluate a:td measure its implications and impact on scl:ool officials.

1.;., Justice Powell, in his dissent to Wood, expessed concern that the

majority of the court had imposel a standard of liability which would.

Cr; hinder effective performance of offical duties and discourage poten-
Iny'

tial school board candidates.4 However, (.n examination of the cases

since Wood indicated the standard is not unduly burdensome. School



board members may avoid potential lawsuits if they have a basic under-

standing of the ri0ts which have been extended to students and teache

and by frequent consultation and reliance on the advice of legal

counsel.

In Wood, student plaintiffs claimed violations of their procedurz

due process rights in the handling of their suspensions from school.

Under the applicable state law, school board members would have had

immunity in all cases except where malice or ill will was proven. But

the Supreme Court held that in federal actions under the Civil Rights

Act, the school board members could be held liable for injuries cause(

without malice.

The Court held that a member had no immunity if:

he knew or reasonably should have known that the action he
took within the sphere of official responsibility would
violate the constitutional rights of the studeut affected,
or if he took the action with the malicious iptention to
cause a deprivation of constitutional rights.'

The Court reasoned that the action must be characterized as being in

"good faith" to escape liability.

Although the Supreme Court limited its holding in Wood to the

context of school discipline, courts will probably apply the standard

generally.6

Justice Powell in his dissent predicted inevitable disputes

concerning "undisputed law." He charged the Majority with burdening

school officials with the unrealistic requirement that they know the

settled, undisputed rights of students.7 However, lower courts have

interpreted this requirement to mean rights protected by the law as i

existed at the time of the alleged violation.8 Thus, school board

members are not "charged with predicting the course of constitutional

law".9

Nevertheless, school officials are rightly concerned over the

problem of determining what rights are constitutionally protected.

This concern is particularly pertinent in the area of emerging civil

rights. For example, in 1976, the 8th Circuit Court addressed this

problem in an action brought by an unmarried female teacher against

th2.school district and individual school board members. The teacher

claimed her dismissal violated her constitutionally protected rights
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to privacy and association. 10
The teacher war., livinc, with amale

friend in a small rural community. Believing that common knowlege oL

this relationship detracted from her teaching ability, the board

dismissed her on the grounds of incompetency. The court of appeals

111,1 that the board members were entitled to qualified,immunicy since

they acted with "good faith". The court explained that whiie the

right to live together might someday be recognized as a constitutional

right, it had not been so rerTncini70,1. t4m- of the actioll.

Therefore, %.t could not be said that the members of the school board

either knes4 or reasonably should have known that their actions would

violate the constitutional rights of the teacher.

As a general rule, other courts have followed this rationale. If

-there is no clearly established constitutional right to certein con-

duct, a damage award against the school board members is barred.11

However, it appears some courts may deem the law to be settled

wiLhout there having been a previous court ruling on tha same facts.

For example, an Illinois district court held school officials liable

in damages to a student for violating the student's right to privacy

in an unreasonable search.12 The court ruled that the officials were

liable for violating the settled, undisputed right to be Iree from

unreasonable searches under the Fora-th Amendment even ir the. absence
_

o: any prior case holding this protection applicable in the school

setting.

Evidence that school officials acted in reliance on the advice of

leyal counsel will, I submit, heavily influence the court toward a

finding of "qualified immunity."

The constitutionally protected rights of students have been sub-

snntially expanded ir the area of free speech as related to student

control. In 1969, the United States Supreme Court established free

ct! standards for public school students in Tinker v Des Moines

Indeoendent Community School District.13 The Court declared student

suspensions for wearing Vietnam war protest armbands to be a consti-

tutional violation of the students' First Amendment "free speech"

right. The Court held that restrictions on a student's free speech

were permissible only if the student's speech:
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a) interferes with the educational prOgram,

b) involves substantial disorder or

c) involves the invasion of the rights of others.

Therefore, Tinker 'flakes it clear that a student's free speech rights

are not absolut_e; they must be balanced against the duty of the schoo

authorities to maintain discipline and provide an atmosphere that is

conducive to learning.

The standards set fcrth in Tinker have been applied in several

court decisions upholding student challenges to school board rules

restricting student publications, 14 and hair styles. 15 However, in

the absence of a definitive Supreme Court ruling defining the student

rights in these areas, the law remains unsettled across the nation fo

lower federal courts remain severely split in their rulings.16

Therefore, it is important for school board members to know the statu

of the local law on student rights.

There is also-a- lack of uniformity in the lower courts on the
--

extent of the ricjht to use corporal punishment in school. Generally

courts have held that reasonable corporal punishment is not a viola-

tion of 8th.Amendment guarantees against cruel and unusual punishment

reasoning that it is rationally related to the goal of maintaining tt

classroom atmosphere required for education. Currently, the Supreme

Court is reviewing a 5th Circuit case upholding the constitutionalit

of allegedly excessive corporal punishment.17

Shortly before Wood v Strickland, the Supreme Court rendered

another important decision in the area of student control. In Goss 1.

Lopez, 419 U.S. 565 (1975), high school students filed a civil right:

action alleging deprivation of their constitutional rights when they

were suspended 10 days without a hearing. 18 The students claimed thE

were denied their right to an education. Earlier, in 1973, the Court

had ruled that there was no const..tutional right to an educatien.19

However, the Goss Court noted that protected interests in education

normally are created by an independent source, such as state law,20

and that under Ohio law, the students had a right to an education.

Once a state grants a student the right to an education, that right

5
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may not be denied without the protections of due process required by
the 14th Amendment. An interruption of the student's education for 10

days was held so serious it demanded that the student be given prior

notice and the opportunity to explain his or her version of the inci-

dent. Tho court cautioned that longer periods of suspension or expul-

sions for the remainder of the school term, or permanently, would

require a more formal procedure.

Since Goss, students and parents nave sued in ever increasing

numbers alleging deprivatinn of their rights or Lh.-it children's

rights to an education. Lower courts have and are wrestling with the

problem of defining a protected interest in education. A number of

student athletes,have alleged deprivation of a protected interest when

school authorities denied them the opportunity to participate in

interscholastic competition. But most of the-courts considering the

matter have held there is no proH.ected property or liability interest

in interscholastic competition, despite the potential remunerative

future of a college scholarship or a professional contract.21 Yet, a

Minnesota district court recently found a protected property interest

did exist in a University of Minnesota athlete who had been denied the

opportunity to participate in interscholastic basketball competition.

The court stressed the fact that the athlete involved was at the

college and not the high school leve1.22

In January. of 1977, a Pennsylvania district court held that a

deprivation of protected property and liberty interests occurred when

a school district transferred a student involuntarily for disciplinary

purposes_23 The court stated that while a transfer from one school to

another does not in theory reduce the educational experience, a disci-

plinary transfer bears the stigma of punishment. Since the transfer

may have an adverse impact on the students educational process, some

kind of notice and hearing must be provided before the transfer.

The full implications of Goss and Wood are not yet known. At

first glance, these decisions appear to substantially expand the

rights of students, yet there are indications in the opinions that

henceforth, the court will limit access to federal court in student

control cases. The court in Wood observed that the civil rights

statute does not extend the right to relitigate in Federal :.:ourt
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evidentiary questions arising in school disciplinary proceedings or

the proper Construction of school regulations. The court recognized

that our system of public education necessarily relies upon the dis-
Cretion and judgment of school administrators ;Ind school board member

and that S1983 was not intended to be a *rehic1e for federal court

correction of errors made in the exercise of tha.C. discretion which dc
not rise to the level of violations of spedific colistitutional quaran
I discern an encouraging trend by the courts to apply these limiting

imrli.,-,ticns of Co's whe.ce the exercise of school board discretion an
judgment rather than constitutional rights is the only issue involved,

Beyond the area of student rights, school board members risk

personal liability for the deprivation cf a school employees consti-

tutionally protected rights. An area'with high potential for liabili
is in the termination of a teacher's employment. $chcol board member

may be held liable in-damages when terminating employment, if, under

the Wood standards, they violate the teacher's constitutional rights.

The violation may occur if a motivating reason for termination is a

constitutionally impermissible one. But under a recent Supreme Court
decision the board's action will not be constitutionally barred if

the board demonstrates that the decision to terminate employnent wou1C
have been reached even in the absence of the impermissible reason.24

Plaintiffs frequently allege that termination of employment was

based on the teacher's exercise of 1st Amendment rights of free speech

and association and therefore, is constitutf.onally

Nevertheless in many instances, the terminated employee is unable to

substantiate such a claim. 25 Addressing th'.s problem, one federal

ourt recently noted:

Federal courts must be vigilant to protect the First Amendment
rights of all citizens. But they must also be careful not topermit the use of speech to become a cl.Jak for protection againstthe consequences of one's misconduct or incompetence. 26

When terminating employment, school board members may also incur

liability if a teacher entitled to due process is denied the required
procedures. In 1972, the United States Supreme Court in Roth and

Sindermann set forth the basic rules for determining when due process

is required.27 Procedural due process is required where the teacher

will be deprived of a liberty_ or property intez-est protected by the

14th Amendment of the U.S. c7nstitution.
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A teacher will be deprived of a liberty interest where a charge

is made against the teacher that would seriously damage his or her

standing in the community, or if in declining to reemploy the teacher,

a stigma attaches which forecloses the teacher's employment opportuni-

ties elsewhere. However, the mere fact that nonretention has un-

questionably rade a teacher less attractive to other employers does

not amount to a deprivation of liberty.23

A teacher has a protected property interest if he or she has

a) acouired statutory tenlirp: h) tenuro through an e:.qJLess

contract (including a collective bagaining agreement) or c) acquired

a de facto type of tenure by reason of school practices, policies, or

guitlelines. As stated earlier, property interests entitled to due

process protection are pot derived from the Constitution but normally

stem from independent sources - primarily state law.

Since Roth and Sinderman, there have been indications that the

Supreme Court is reluctant te further expand the right to procedural

aue process in termination of employment. In a 1976 decision it was

held that reputation alone, apart from some more tangible interest

(such as loss of license or employment) does not implicate a liberty

or property interest.29 The Court has also held in another 1916

decision that there is mo invasion of a liberty interest when the

reasons given for nonrenewal are wholly false and constitute a stigma,

but are given to the employee privately."

In addition to the areas of personal liability which I have

already dfscussed, I would like to briefly mention two related,

noteworthy developments.

Tlie Supreme Court is presently reviewing a basic issue pertaining

to 51983 civil rights actions. Since its 1961 decision in Monroe v

Pape31 holding a municipal corporation is not a "person" subject to

suit within the meaning of the statute, school boards and other edu-

cational agencies and board members thereof when sued in their

official capacities have in most cases been given the same exemption

from suits for damages but are held to be "persons" within the meaning

of 51983 when sued for injunctive or declaratory relief such as

reinstatement to Lhe job.32

8
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School officials who act outside the scope of official duties in

a tortious manner are "persons" under the Act and may be sued individu-

ally for damages. The case currently before the Court for review

involveS a 2nd Circuit decision which held that individual City Board

of Education Members sued in official capacities for damages were not

"persons" subject to suit within the meaning of 51983.33 The 2nd

Circuit pointed out that the damages sought against ths individual
;

board members and other city officials sued in their official/capaci-

ties, would have to be paid from the city treasury;

The mere substitution of the name of the official fon the
name of the city cannot be used as a subterfuge to circum-
vent the intent of Congress. Thus we must consider the suit
... to have been brought directly against the City and Board
of Education, which, ... are not "persons" for purposes of
S1983.

Should the Supreme Court reverse the 2nd Circuit, further monetary

awards under S1983 will undoubedly be reflected in the school budget.

If the court affirms, it is reasonable to assume that plaintiffs suing

under §1983 will diligently attempt to state a cause of action against

board members in their individual capacities.

There is also the possible threat of increased liability under

recent federal statutes guaranteeing students and teachers additional

rights which may constitute "settled, undisputed law" within the

meaning of the Wood v Strickland test for personal liability.34 For

example, one district court recently held that an employee could base

her suit for damages against the board of education on Title IX of the

1972 Educational Amendments to the 1964 Civil Rights Act.35

Finally, since school board members do face the risk of lawsuits

and damage awards, it is most desirable if not essential that board

members be adequately covered by the special type of liability policy

which provides coverage to individual board members and the school

district for wrongful acts in the nature of errors and omissions in

the performance of official duties.

Many states do have indemnification statutes which provide that

damac.2s, as well as costs of defending the action will be paid by"the

school district if the board members action is within the scope

9 -8-



employment or official duty. However, not all states provide this

statutory protection. If your state does not, it is all the more

compelling that your district protect you by this type of errors and

omissions insurance.

Unfortunately, adequate errors and omissions coverage is not

generally available in the insurance market as of today. Several

school districts in my state of Wisconsin have had their coverage

terminated and some are finding it impossible to procure adequate

coverage.
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